CHINA PLANNING BOARD
MEETING of JULY 27, 2010
Approved Meeting Minutes
Prior to the regular China Planning Board meeting, Board members conducted a site visit to Dewey “Robbie” Baker’s property at 61 Industrial Drive in regards to his after-the-fact conditional use permit application.
Board Members present: Chairman Michael Martin, Milton Dudley, Ronald Breton, Michael Morris and Scott Rollins.
Others present:  Code Enforcement Office Scott Pierz, Attorney Clifford Goodall (representing Mr. James West), Dewey “Robbie” Baker, Kyle Pierce, Martha Wentworth, Bill Pettipas, and Mary Grow.
The site visit was initiated at approximately 6:00 PM.  Upon the arrival of Mr. Morris, Attorney Goodall advised CEO Pierz that due to Board member Morris’ personal visit to the site in question on July 13, 2010, Mr. Morris had engaged in exparte communication and therefore could not participate in the site evaluation by the Board and that Board member Morris would have to recluse himself from participating in further Board meetings on this matter.  Attorney Goodall informed CEO Pierz that this opinion was based upon a recent Maine Supreme Court case, although he was unable to provide CEO Pierz with a copy of that document.  Attorney Goodall also claimed that any other Board member who had (exparte) communication with the applicant would also be disqualified and need to remove them as having a conflict of interest.  CEO Pierz explained this to Mr. Morris and asked that Mr. Morris not participate in the site evaluation.
Upon the journey down to the site in question, CEO Pierz explained to the Board members that the driveway entrance off Lakeview Drive used to have a different configuration, and that Mr. Baker “straightened out the driveway” and did encroach into an adjacent wetland protected under the Natural Resource Protection Act.  CEO Pierz stated that the encroachment was stopped short of the 4,300 square foot threshold above which permitting would have been required from the Maine Department of Environmental Protection.  It was also mentioned that the driveway did serve two (2) residential dwellings and that the Maine Department of Transportation had permitted that entrance.  
Arrival to the property showed Mr. Baker’s personal residence, and parked across from his residence was a Cousin’s Sawmill transport truck which Mr. Baker’s representative, Kyle Pierce, stated was his employer’s vehicle which he brings home on occasion.  Mrs. Pierce also informed the Board that Mr. Baker’s machine shop and Cousin’s Sawmill had no connection with the pending conditional use permit application before the Planning Board.  

Attorney Goodall requested information about a large turn around area in the vicinity and Mrs. Pierce told Mr. Goodall that the area predated the construction of the industrial-commercial building and was used by Mr. Baker to be able to turn and maneuver the his work vehicle around in the yard; the area could also be used by Mr. Baker’s customers who may have larger trucks and equipment to turn around.  

Upon arriving at the entrance of the machine shop Mrs. Pierce advised the group that the building was climate controlled for low humidity, and to minimize the sweat of the machines and the possibility of rust, everyone was asked to enter the building at one time.  Mr. Baker was at the building and introduced himself to everyone.  He confirmed that the machine shop was not operated with the doors open due to the climate control and that the shop is not open to the public.  He said that activities conducted in the shop were 90% hobby-shop, and 10% commercial business.  He said that he had no employees.  Board member Rollins asked Mr. Baker how long this shop had been there and Mr. Baker responded that the machine shop had been there approximately six (6) years.  Mr. Baker also confirmed there was a restroom on the premises and CEO Pierz confirmed the building had its own septic field.  It was also mentioned that hundreds of feet separated the machine shop to any neighboring residences.  The private residences who were the closest neighbors were Glenn and Celeste Healy and William Stevens, Mr. Baker’s uncle.  The Board and participants toured the machine shop, and individuals took notice of the number and types of machines in the climate controlled building.  When the tour was complete, everyone vacated the premises and Board member went to the China Town Office for the 7:00 Planning Board meeting.
  
Board Members present: Chairman Michael Martin, Milton Dudley, Ronald Breton, Michael Morris and Scott Rollins.

Others present:  Code Enforcement Officer Scott Pierz, Martha Wentworth, Kyle P. Pierce, James West, Joe Sears, Mary Grow, Attorney Clifford Goodall, Dewey “Robbie Baker”, Thad Barber, Earl Starks, Caroline Rideout, Bill Pettipas, and Erskine Academy Headmaster Michael McQuarrie.


Chairman Michael Martin opened the meeting at approximately 7:00 PM and appointed Board member Scott Rollins to official voting capacity for this evening’s business items.  The business meeting began at 7:02 PM with the Board proceeding to review the draft meeting minutes of June 13, 2010.  Board member Dudley motioned to approve the minutes as written and Board member Rollins seconded that motion.  The motion to approve the draft minutes was passed 5-0 without further discussion.  

Thad Barber took the floor to discuss the possibility of having a FedEx shipping center at the location of Tobey’s Market along the Route 3 corridor.  Mr. Barber informed the Board that FedEx wanted their own entrance and that he was working out the details with FedEx representatives at this point.  Board member Rollins asked Mr. Barber to confirm whether the proposed business would be located inside of the existing building, or if there was any planned expansion of Tobey’s Market.  Mr. Barber said that there was no planned expansion of the grocery store.  Board Chairman Martin also asked if the FedEx shipping center would be accessible from inside the store, and Mr. Barber told the Board that he was unsure at this time but that was why he was before the Planning Board.  CEO Pierz said that he would ask Kelly Grotton, the Town’s E-911 co-coordinator, if the shipping center would require its own address.  Board member Breton said that there were separate addresses at Mr. Barber’s mini-mall, and asked if those businesses all had their own addresses.  Mr. Barber told the Board the building had one address with different suite numbers for the businesses.  Mr. Barber confirmed that FedEx would not have additional employees, and that employees of Tobey’s Market would run the shipping center.  Board member Rollins stated it would be like Beale’s Video moving into Market and Deli.  He said that as long as Mr. Barber stayed within the same, existing footprint he did not see any problems with the proposal.  Board member Rollins raised concern about there being proper means of egress for safety.  Mr. Barber asked if a separate entrance would have to be handicapped accessible and CEO Pierz recommend Mr. Barber contact the Maine State Fire Marshall’s office for a plan review including handicapped accessibility.  Board member Rollins stated he thought if anyone from within the store could get to the FedEx shipping center he did not think a permit would be needed.  CEO Pierz advised Mr. Barber that once it is determined where the shipping center would be located Mr. Barber needed to contact the State Fire Marshall.  Mr. Barber posed different scenarios regarding permitting, for example, if the shipping center was downstairs (below the grocery store) with a separate entrance, or if the shipping center was within the store.  In both instances the consensus of the Board was that no permit would be needed.   CEO Pierz informed Mr. Barber that he would have Kelly Grotton contact Mr. Barber about the need for separate business address.  As business concluded, Mr. Barber then inquired about Mr. Garceau being on the agenda and CEO Pierz advised everyone that, due to a death in his family, Mr. Garceau had suspended discussions with the Board at this time.

Business continued with Caroline Rideout taking the floor to discuss her request for towing service at 88 Parmenter Hill Road.  Mrs. Rideout told the Board that as of Saturday (July 31, 2010) she and her husband would be taking up residency at the location.  She previously applied for a towing business along Lakeview Drive and she wanted to get approval to run her business out of the Parmenter Hill location.  CEO Pierz informed the Board that when the Rideout’s were doing business on Lakeview Drive operation started as a home-based business and, with increased activity at the property, the Town moved to review the business under conditional use permitting.  At the conclusion of the Board’s review and permitting, the Rideout’s announced that they had to move.  CEO Pierz advised the Board that the current proposed location, one neighbor had already come forward to express concern about his well and the impact of the proposed business across the street.  CEO Pierz said that further discussion was needed.  Mrs. Rideout told the Board this would be a towing service only, and did report that if they had an “insurance tow” they were required by the insurance company to keep the vehicle at the location for up to 30 days.   CEO Pierz reminded the Board about regulations concerning new service garages and possible contamination issues.  Mrs. Rideout said her business no longer had a vehicle recycling program, and they were now doing strictly towing.   CEO Pierz said that the greatest concern would be accident vehicles and where those vehicles would be stored and the potential effects on the environment.   Board members agreed that Mrs. Rideout should work with CEO Pierz to file an application for conditional use based on the previous discussion, and the Board would review her application at their next planning board meeting in early August.

Chairman Martin began the next portion of the meeting by asking CEO Pierz to review the previously received materials and history of the after-the-fact conditional use permit application for Robbie Baker.  Board Member Morris decided to recluse himself from this portion of the meeting.  CEO Pierz reviewed the information in the file and wanted it known that a map that was placed in the original Planning Board packet was for Board members review as a site location map only, and not intended to identify abutters.  CEO Pierz informed the Board there was a revised entrance permit dated July 19, 2010 from Maine Department of Transportation to amend the Mr. Baker’s application to include the fact that the entrance would serve more than one residence at that locale.  CEO Pierz identified those public communications received by the Town through the public hearing process, including abutter James West’s written testimony submitted on June 29, 2010 and the applicant’s rebuttal submitted on July 6, 2010 and considered part of the public hearing record along with written testimony provided by abutters Patricia Heavey, Marcia Hall, and Kelly Merrithew.  There were other communications from William “Bill” Pettipas (owner of New England Imports) and abutters Glen and Celeste Healey that were received after July 6, 2010 that were part of the applicant’s record, as well as a video and “transportation log” submitted by Mr. West and The Board declared these communications to be part of the applicant file but not part of the public hearing record as they were received after the June 29, 2010 deadline for those submittals.  CEO Pierz also confirmed that both Chairman Martin and Board member Breton reviewed all available information for those meetings they were each absent from, and both signed affidavits that they have completed this review in order to be brought up to date with all information and to continue in their review of the application.  Chairman Martin asked the Board if further review of the file was needed and Board members acknowledged the record.  Chairman Martin then asked if there were any questions or discussion from the Board.  Board member Rollins said that he requested the site evaluation and stated it was helpful to see the property and get a better understanding of what was happening at the property.  Board member Rollins said there was activity occurring at the property that was part of the application and he assessed that was accurate since such activities involved Mr. Baker’s employment.  He also added that he did not have the concerns he had prior to the site walk.  He finished by saying he thought the permit should be based on the application and the review criteria submitted.  Board member Breton agreed that the application was for a machine shop and the site evaluation confirmed his assessment of the proposed activity at the location.  Attorney Goodall spoke out and was advised by Chairman Martin the Board’s deliberation was not open for public discussion.  Attorney Goodall ignored the Chairman and said that his client Mr. West was not given proper time in open discussion with the Board and was being denied due process. The attorney also insisted that the minutes reflect his objections in order to preserve his client’s rights in any appeal process and wanted the minutes to state that he objected to the Board’s decision to move forward without his client’s statements.  Board member Rollins responded and said he disagreed with Attorney Goodall’s statement as Mr. West had submitted his written testimony which the Board accepted, despite Mr. West’s leaving abruptly from the public hearing while testifying before the Board. Chairman Martin redirected the meeting and asked the Board if there were further questions.  Board member Rollins asked Mr. West if he thought there was further information pertinent to the application for the machine shop that he was not given the opportunity to provide.  Mr. West responded by saying, “Absolutely”.  Board member Rollins then suggested that the Board reopen the public hearing to take additional testimony from Mr. West.  CEO Pierz made a point of order, advising the Board they would need to provide proper notification to re-open the public hearing proceedings.  He also added that he would like to know what more Mr. West wanted to say that Mr. West was not able to provide to the Board previously through the written testimony Mr. West had already provided.  Chairman Martin was concerned about allowing Attorney Goodall to speak without consideration for the applicant to also be represented by legal counsel.  Board member Dudley, who chaired the public hearing on Mr. Baker’s application, stated that Mr. West had a seven (7) day period to provide his written testimony based upon the Board’s written public hearing policy.  Board member Dudley also thought that Mr. West had been afforded ample opportunity to provide his comments at the public hearing, but Mr. West chose not to do so.  Board member Breton said that the dates to provide rebuttal had gone by and that the Board should move forward on the permit application.  He also said the Board had established a policy and due process had been followed, and the Board should not prolong this matter further.  Board member Dudley agreed that the public hearing had been closed and the Board should continue without accepting additional public comment.  Board member Dudley then made a motion that CEO Pierz draft findings-of-fact to have available at a forth-coming meeting.  Board member Breton seconded the motion and, without further discussion the Board voted 4-0 in favor of that motion.  

Business continued with the review of proposals by Erskine Academy and Headmaster Michael McQuarrie took the floor.  Board member Rollins initiated the conversation by advising the Board that he was employed by Erskine Academy as the track coach and his son was on the tennis team, though he did not believe that these situations constituted a conflict of interest.  Chairman Martin stated where the application was not commercial in its scope; he did not think Board member Rollins had a conflict of interest.  Board members agreed.  Chairman Martin began with a review of the documents submitted and asked the Board to consider whether the application was complete.  Headmaster McQuarrie told the Board there were two (2) projects which included: the construction of an additional tennis court that would share part of the existing fence with the pre-existing tennis courts; and the parking lot in front of the Administrative and Fine Arts buildings would have its existing, deteriorated pavement removed, the area “shimmed” with gravel and the parking apron resurfaced.  Chairman Martin asked CEO Pierz what the Town’s requirements were for the application to come before the Planning Board.  CEO Pierz advised the Board that China’s Land Use Ordinance (and its land use table) required earth-moving activities in excess of one hundred (100) cubic yards of fill placement were reviewed under conditional use permitting.  CEO Pierz added that he could issue permit for up to 100 cubic yards of soil disturbance but anything beyond that amount was required to be permitted by the Planning Board.  CEO Pierz told the Board that when examining the paving project and the tennis court construction each was more than 100 cubic yards.  CEO Pierz wanted to confirm the application was complete and identified that the work needed to be completed by the start of the school year later in the month of August.  CEO Pierz advised the Board that, with the deed as part of the packet, the series of documents including locus maps, construction price quotes (by Ferriolo Bros. for the paving, and construction of the tennis courts by Kempton Tobey and Son), USGS topographical map and GIS map of the complex, and the conditional use permit application, the application appeared complete.  CEO Pierz advised the Planning Board should examine the GIS map of the complex and take look at the areas of interest posed by the application.   CEO Pierz also did acknowledge that he issued permits for reconstructing an existing deck space and a new entrance to the gymnasium.  When CEO Pierz finished, Board member Breton made motion the application was complete.  Board member Dudley seconded the motion and, without further discussion, the Board voted 4-0 in favor.   Chairman Martin asked Board members if they thought a public hearing was needed.  Board member Dudley made motion that no hearing needed, and Board member Rollins seconded the motion.  All voted in favor of the motion.  CEO Pierz read through the conditional use permit application, including prepared findings-of-fact.  Each review criterion was reviewed and Board members formulated motions and seconds to those criteria.  On criterion number five Chairman Martin asked a question of Mr. McQuarrie regarding the scheduled work hours during which construction activities would take place.  Mr. McQuarrie stated that the work would be conducted between 8 AM and 2 PM.  Board member Rollins asked a question about the speed limit on Route 32 (South) during school hours and why the speed limit there was 15 mph while the Arnold Road was 25 mph.  He specifically asked if that was of concern and McQuarrie said that those posted speed limits had not been a problem in the past, but that Erskine Academy had requested a blinking yellow light along Route 32 that had not been approved by the State.  When the independent review of the conditional use criteria was complete Board member Dudley made a final motion that based upon the applicant materials submitted and the findings-of-fact reviewed, all criteria had been met and the conditional use permit be approved.  Board member Breton seconded the motion and, without additional discussion the Board voted 4-0 to approve the permit.  Chairman Martin advised Mr. McQuarrie that there was a 30 day appeal period. 

Under communications, CEO Pierz informed the Board that the Shoreland Septic System Compliance Program, as well as the new sign provisions, was part of the China Code now.  He mentioned that the China Lake Association meeting was scheduled for August 12, 2010 and that he planned to be in attendance.  He commented that the new sign provisions were becoming more prominent and he was keeping examples of what he was confronted with; he suggested that these examples would be valuable to move forward in further review of the sign requirements.  Chairman Martin advised that the China Land Development Code book was out of date and CEO Pierz responded that he would check with Town Manager for a revised edition as many residents also want a copy of the code book.  CEO Pierz continued by talking about a future public forum on low impact development.  Chairman Martin asked if CEO Pierz had interested parties to participate in the discussion.  CEO Pierz confirmed he had some interested individuals.  CEO Pierz wanted to discuss whether low impact development was something the Town wanted to embrace the concept, but work was needed to make that decision.  Chairman Martin recommended the Board (and the public) needed education on low impact development before voting on an initiative to implement any rules and/or regulations.  Board member Breton mentioned that during Planner Fred Snow’s presentation there was no Town in the State that had this implemented this concept and pondered whether China was “inventing the wheel”.  He also said that the LID concepts would have to be sold to the public because there might be fees associated with low impact development designs.  Board member Dudley said the Board should start with educating the public as to why low impact development was beneficial (to lake water quality).  Board member Rollins mentioned there was a shoreland zoning option to install lakeside buffers for the privilege of exceeding the State’s 30% expansion rule, but that 80% of the organized towns defer to standard shoreland zoning rules.  He went on to say that there may be a way to offer low impact development as an incentive.  Board member Morris thought that would be great idea.  CEO Pierz advised the Board of his concern about the oversight requirements for LID as the conditions need to be made and compliance monitored.  CEO Pierz told the Board there was previously a phosphorus study committee that proposed an ordinance to protect water quality, including a requirement to install shoreline buffers.  CEO Pierz made comments that there were compliance monitoring issues with that proposal.  Town Manager Dan L’Heureux recommended that some funds be allocated to get started, and a permit requirement with a surcharge was suggested to replenish the original funds.  However, the public defeated the proposal.  

CEO Pierz went on to say that in July 2012 the Town was going to embrace the State’s model building code and building inspectors will have to be trained and certified.  Chairman Martin said that an educational component was needed and CEO Pierz advised to have a forum and get the word out.   On these issues Chairman Martin asked if a forum should be sponsored by the Town or the Planning Board, and he asked the Board if they wanted to sponsor an educational forum.  Board member Morris stated he thought the knowledge should go out to the public.  Board member Morris stated that summertime is best time as seasonal residents are in Town.  A venue for the summer of 2011 was suggested.  Chairman Martin recommended that the Board look to early summer 2011 so there can be time to work on the presentation.  A reference was made to the 2006 comprehensive planning vision session and the success of that meeting.  Board member Dudley suggested the item should be kept on the agenda, and to continue to discuss the possibilities of a forum.  Board member Morris also suggested updates on the low impact development concept remain on the agenda get the information out to increase the number of forum attendees.  Board member Dudley asked if Mr. Snow could put something together for the Town Line Newspaper and CEO Pierz asked to review the text prior to print.  Names for the forum included LaMarr Clannon of Maine NEMO, Richard Baeder, James Hart and Mr. Snow.  CEO Pierz summarized by saying he was hearing the Board was not ready to support an ordinance and that the Board needs to continue to discuss the matter further.  

CEO Pierz mentioned a March 31, 2010 document appeared purportedly written by an attorney on behalf of a business owner on Route 3 and concerning zoning issues.  CEO Pierz said that from a comprehensive planning point of view, perhaps the Planning Board should not be the ones to conduct the review, and suggested the Implementation Committee should review the matter.  Chairman Martin advised the Board that they could not act on the matter right now.  Based upon current zoning, the Town cannot make any exceptions.  CEO Pierz suggested perhaps one idea could be to create light commercial district where the existing businesses are located, but the fact remained that the area was a designated flood hazard zone.  CEO Pierz said he did not want the issue to be unaware about the issue.  He added that the 2010 November ballot would require preparation by the end of August.  Board member Rollins supported the idea that there may need to be further review by the Implementation Committee.   

Chairman Martin asked about David Garceau a seafood vendor that wanted to conduct business in Town.  CEO Pierz advised the Board that Mr. Garceau was at Lakeside Country Store on Saturday (and Mr. John Giroux’s son had a farm stand there as well).  CEO Pierz sent an e-mail to Mr. Varney (owner of Lakeside Country Store) to advise him that if there were several farmers market at his store the Town may need to address such commercial uses due to traffic concerns.  Chairman Martin said that permanent yard sales might be of interest to the Maine Revenue Services, and so might the temporary stands.  CEO Pierz said he would watch the activity and if the stands at Lakeside appeared permanent he would advise them to pursue a permit.

Chairman Martin went on to discuss the purchase of computers.  CEO Pierz promoted a technology that would not need to be upgraded in a couple of years.  CEO Pierz was then asked by the Board to look at a less expensive option and his last communication from Greg Goulette (Hanover Computers) resulted in a laptop computer with decent memory (capacity) and some “bells and whistles”.  He informed the Board of their previous motion to reserve up to $3,000 of funds for the purchase.  Board member Breton thought the Board needed to vote on this issue tonight, or decline all together.  He then made motion to move on the purchase that was $499 option (with similar capacity) that was presented at the last meeting.  Board member Dudley seconded the motion and, without additional discussion, all were in favor and the motion passed.  

CEO Pierz updated the Board on future business items, including a commercial use near the former Frontier Village Store along Route 3, and he said he was working with the Weeks Mills Fire Department on their recent request about permitting a building expansion from the July 13, 2010 meeting.  Board member Rollins asked if the Department’s lease would allow the Department to install a septic system on the property.  CEO Pierz said the lease would not allow a septic field, and he was working with the Department to review a holding tank proposal.   CEO Pierz did inform the Board that a portion of the China Code prohibited the issuance of a permit for new system with variances.  Board member Breton recommended the Department move forward on the expansion and examine the possibility of a holding tank option at later time.  CEO Pierz said he would have to review this further.  

Finally, with no further business, Board member Dudley motioned to adjourn the meeting and schedule the next meeting for August 10, 2010 at 7:00 PM.  Board member Morris seconded the motion and the Board unanimously agreed to adjourn the meeting at 8:42 PM.
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