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China Planning Board Meeting 
China Town Office 
571 Lakeview Drive China, Maine 

APPROVED Minutes of August 09, 2016
Board Members Present: Chairman Frank Soares, Milton Dudley, Toni Wall, Tom Miragliuolo
Board Members Not Present:  James Wilkens
Codes Enforcement Officer Paul Mitnik Present

Attendees:  Mary Grow, William Krause
Meeting opened by Chairman Frank Soares at 6:30pm
Meeting Minutes
Review the minutes from the July 26, 2016 meeting.

Motion to accept as written made by Board Member Dudley
Motion seconded by Board Member Wall
There was no further discussion and the motion was unanimously approved. 
New Business
1. Review of Public Comments from July 26 Public Hearing

A. Joann Clark Austin Testimony

· Chairman Soares reviewed about Ms. Austin’s statements regarding non-conforming signs and signs as “structures”.  Board Member Miragliuolo said he had to review of all the comments multiple times and suggested amending the definition of sign to “any sign or part thereof”, removing the word “structure”.  Codes Enforcement Officer (CEO) Mitnik said it would not be appropriate to have a sign defined as a structure because the sign could not be permitted due to the road setback requirement for structures.  CEO Mitnik suggested removal of the word structure from the definition of sign.  The Board agreed.  
B. Scott Pierz Comments.  
· CEO Mitnik and Chairman Soares discussed the volume versus footprint issue as brought forth by Mr. Pierz.  It was stated that if someone had a deck currently in place then it would already be blocking the pervious flow.  If someone were to build a sunroom on that deck, then they would not really be changing anything.  Board Member Wall agreed.  It was determined not to incorporate Mr. Pierz’s suggestion into the Draft document. CEO Mitnik said a permit would be required and that there could be limitations due to the height requirements.  Board Member Miragliuolo asked if a deck was twenty (20) feet from shore, versus one hundred-fifty (150) feet from shore, then the applicant would still be allowed to close in the deck space.  CEO Mitnik pointed out that there could be no expansions within twenty-five (25) feet of shore, unless the area was less than eight hundred (800) square feet.  Mary Grow pointed out that it would not be an expansion because they would not be increasing the footprint of the deck.  CEO Mitnik agreed.  Board Member Miragliuolo stated that someone with a structure including a deck close to the water could build a sunroom on that deck. Board Member Dudley said it all comes back to what the impact would be on the lake.  Board Member Dudley stated if something is “non-measurable” why not allow people to take better advantage of their property.  It was pointed out that a patio is considered a structure.  Board Member Dudley then asked why a patio would be any worse than a deck.  CEO Mitnik said it would be no different.  Board Member Wall suggested leaving the wording as is. The Board agreed.  CEO Mitnik addressed Mr. Pierz’s concern about losing home rule authority here, by stating there would be no loss of home rule authority as this change was required by the Maine Department of Environmental Protection (DEP).  CEO Mitnik pointed out that this was addressed in the non-conforming language and applies to all structures on a property.  Chairman Soares asked if there was a need to specifically cite the regulation in this part of the Ordinance.  It was stated that in the past that one would not be allowed to do a “trade off” of properties.  For example, if someone tore down a shed they could not then add to an existing structure something the same size as the shed.  CEO Mitnik stated the language is already in place to address the issue.  Chairman Soares said he was unclear as to what Mr. Pierz was trying to say.  If the State says it’s “ok” why would the Town want to restrict further.  The Board agreed that the Town would not want to restrict further.  

· Page 2-2 – page 2-5 – The heading indicates “expansion of non-conforming structures” to which CEO Mitnik commented seems out of place.  However, it was pointed out that if the heading were changed it would be more difficult to reference the state and town regulations.  CEO Mitnik stated this was the way it was written in the guidelines. CEO Mitnik said the reference could be added to page 2-19 with the setback information. In addition, under section 5 on page 2-19, CEO Mitnik said it belongs as #3 because it does not pertain to #2. 
· Page 2-7 – CEO Mitnik stated this was in the State guidelines and that he did not really like it himself.  He pointed out that these never had to be registered before and that the Town has very good records.  Chairman Soares asked what would happen if that were stricken out.  CEO Mitnik responded that he did not believe the DEP would have an issue with it.  Board Member Dudley stated not to strike it out and to leave as is.  Board Member Miragliuolo agreed.  They both agreed that recording documents with the State was still a good idea.  The Board agreed to leave the wording as is.

· Page 2-29 – Mr. Pierz pointed out that “Shoreland Buffer” was not defined, however CEO Mitnik stated it was meant to be “Shoreland Zone”.  Board Member Wall suggested not changing the revised language.  She suggested adding language in red to indicate that shoreland buffer means shoreland zone. CEO Mitnik said the buffer was the setback requirement and that he could add a definition to help clarify.  
· Page 2-31- Mr. Pierz indicated that Section 15 does not exist.  CEO Mitnik stated he had already corrected the error.  Board Member Miragliuolo indicated he disagreed with Mr. Pierz about the wording regarding commercial fishing and marine activities and that the statement was more generic and only uses those as some examples.  Board Member Wall agreed and the Board chose to keep the wording as is.
· Page 2-34 – CEO Mitnik recommended striking the entire sentence about a permit not being approved within thirty (30) days.  He said a permit would always be issued within the same day or even the same week and that it would never take 30 days.  The Board also pointed out that an applicant would always have the right to appeal if for some reason no decision was made within 30 days.  Chairman Soares asked CEO Mitnik if he were to have a family emergency and was out for forty-five (45) days what would happen then.  Board Member Dudley suggested the Town would have to find an interim CEO if something like that were to happen.  CEO Mitnik pointed out that page 2-68 makes reference to issuing permits but does not indicate what would happen if a permit was not approved.  CEO Mitnik said he could strike out the wording because this issue is addressed elsewhere in the ordinance.

· Page 2-32 – Mr. Pierz questioned who would be a “qualified professional” regarding revegetation plans.   CEO Mitnik said it would be up to the code officer to make that determination.  It was suggested to add the wording “as approved by the CEO”.  Board Member Dudley said if there happened to be a strict CEO in place that the definition could vary as to what is considered “qualified”.  Board Member Dudley stated the Board was over analyzing the issue and should leave the wording as is.   

· Conditional Use Criterion – CEO Mitnik stated that the Board approved new wording of the questions in May 2015.  He suggested removal of the word “unless” in the opening statement of the fifteen (15) Criterions and pointed out that an applicant must meet all of the standards, not just one or more.  Board Member Dudley suggested the wording to be “The Planning Board shall approve a conditional use application if all of the following criterions are met inclusive of any conditions”.  The Board agreed.
C. Other written testimony 

· The Board reviewed comments submitted by Noah Whitt.  Board Member Dudley suggested foregoing reading each comment line by line.  The Board stated they had read all of the comments submitted by Mr. Whitt.  Board Member Dudley asked if any members had any changes or questions.  CEO Mitnik asked the Board if they wanted to reconsider the 10:00pm timeframe reference regarding digital signs.  Board Member Wall said the Select Board should do address the issue if they were to receive a complaint.  Board Member Dudley said 10pm was reasonable.  Chairman Soares stated that the Town now has four (4) part time police officers who could bring information to the Town, not for the officers to enforce, but they could relay if there was a violation.  

· Grandfathering issue with signs – CEO Mitnik stated the Sign Ordinance revision was passed in 2010 and no one has enforced it since then.  He said it would be difficult for him to go now and enforce it after six (6) years of no enforcement.  CEO Mitnik stated it was unusual to have no grandfathering provision.  The Board agreed to keep the wording as is.  
· Board Member Miragliuolo addressed Mr. Whitt’s comments in general.  Board Member Miragliuolo stated he appreciates Mr. Whitt’s enthusiasm and would like for him to stay engaged.  Board Member Miragliuolo addressed the grandfathering issue and stated it was not the intent to force businesses to take down their signs or to omit a grandfathering provision.  He stated that the implication that businesses are driving the Board was untrue and that in the time he has been on the Board there had been no issues brought forth regarding signs.  Board Member Miragliuolo stated that Mr. Whitt’s comment about things being secretive truly bothered him.  Board Member Miragliuolo pointed out that information was posted on the Town website, in the Town Line newspaper’s 07/15/2016 publication date and their website.  The information was posted on the Town’s Facebook page on 07/07/2016.  Then, people were allowed a seven (7) day timeframe to submit written comments after the Public Hearing.  Board Member Miragliuolo stated he had not been made aware of anyone that was unable to attend the meeting because they were unclear about the date and location.  He also pointed out that the meeting was advertised on the digital sign at the Town office.  Board Member Dudley stated that Mr. Whitt personally told him that it was the Board’s job to knock on people’s doors to get people to attend the meeting.  
2. Additional Ordinance Revisions
A. Functionally Water Dependent Uses - Piers, Docks, Wharves, Breakwaters, Causeways, Marinas, Bridges, (over 20 feet in length), and other uses extending over or below the normal high water line of a waterbody or within a wetland.
· CEO Mitnik stated that the TIF Committee and the Selectman would like to put in fishing docks and possibly a walking trail on the Causeway.  Many people fish there now and it is not very safe.  CEO Mitnik indicated that this plan could not be allowed with the current language in the Ordinance.  He stated that fishing docks are considered a structure and that the proposed docks would not meet the setback requirements.  CEO Mitnik suggested a possible change to the Ordinance to accommodate the fishing docks.  He indicated that there is currently something in State law, Title 38 Section 439A, that excludes the setback requirements from functionally water dependent uses, such as recreational fishing and boating facilities.  CEO Mitnik proposed to add language in the Ordinance under the Piers, Docks section to include the State law into the shoreland zoning.  CEO Mitnik read from the provided documentation and draft language.  He pointed out that there was language in the new guidelines under non-conforming structures that addresses this.  
· Board Member Dudley asked if this would be a permanent structure or floating docks.  Chairman Soares said originally the request was to add boardwalks.  CEO Mitnik said the Town could not do the boardwalks because a project like that is limited to being on a river and is considered a revitalization project.  CEO Mitnik pointed out that the Town of Naples had done something similar on a lake there, which was a path with planks on it and not considered a deck or structure.   It was unclear if the fishing piers would be removable.  
· Board Member Wall asked where the Town was suggesting having the path.  CEO Mitnik said it would extend out over the water, over the rocks or road.  He said one conception had been to create something similar to a deck that that idea had been taken “off the table”.  The Selectmen were leaning toward a path with planks on it that would lean out over water.  
· Board Member Miragliuolo said he was less concerned with the specifics of the project but more if the language made sense.  Board Member Dudley agreed.  Board Member Miragliuolo asked if a grandfathering clause would be necessary.  For example, he pointed out that the language currently limits property owners to one dock or pier per property.  He asked if there were any existing properties that currently have more than one dock or pier, if they would be grandfathered.  Chairman Soares asked CEO Mitnik if there were currently places that had multiple docks.  CEO Mitnik stated this regulation was specific to public land, not private.  Board Member Wall suggested adding in a specific date for grandfathering, such as the election date.
· Board Member Wall suggested that “Chapter 2” be added to the wording in section 5a.   Chairman Soares said when the document is re-published for the next public hearing, the document will include all of the changes so people can refer to them.  CEO Mitnik suggested adding language that read, “Except docks that existed before November 9, 2016 are allowed to continue” or something to that extent.
· Board Member Wall asked about the wording in section 5i regarding “vegetation may be removed” and asked what would be considered “excess”.  Board Member Dudley said it would be tough to set a standard for that because the applicant would have to go through the permitting process, which includes wording about the extent of the overgrowth of vegetation and the amount of shoreline being affected.  Board Member Wall pointed out on the next page under “a”, the stabilization process… “Pre-existing vegetation” and asked if that allowed for grass.  CEO Mitnik said one could reference the new re-vegetation standards.  It was suggested that the wording be cited here as well.    
· Chairman Soares asked CEO Mitnik to modify the notes to refer to the correct sections of the Ordinance.  Board Member Dudley asked if the specific changes would need to be addressed at another public hearing.  Chairman Soares said a new Draft would be provided at the next public hearing.  It was suggested that there be a dual public hearing with both the Select Board and Planning Board so that both groups together to work out the details with everyone present.  The Planning Board members indicated that they did not recall ever conducting a public hearing that way before.  Board Member Dudley said there would need to be a discussion on the front end about how the meeting would be handled. Chairman Soares said in the past they had held dual meetings because the Board had been running so far behind schedule that they had one meeting instead of two to save time.  Board Member Miragliuolo suggested conducting back-to-back meetings rather than a dual meeting.  
· CEO Mitnik discussed the seasonal conversion paragraph and stated that the wording was vague and contained incorrect references.  He provided the Board with the complete language and included footnotes.  He stated that the Ordinance had been interpreted in the past that a lot must have the minimum lot size, water setback and property line setback in order to meet the standards for seasonal conversion.  He pointed out that it could also be interpreted that the Ordinance allows non-conformity to continue as long as the property does not become more non-conforming.  Chairman Soares said if someone was already living there 365 days a year, how could it become more non-conforming.  Chairman Soares asked if the provided language was from the existing Ordinance to which CEO Mitnik responded, “yes”.  CEO Mitnik pointed out that the Ordinance references the Maine Waste Water rules, which is an incorrect reference.  The State rules limit occupancy to seven (7) months, not seven consecutive months.  CEO Mitnik stated that damage is done when someone clears the land and builds a structure as opposed to how long someone stays on the property.  If the property has an acceptable septic system, staying there longer would not have an impact on the lake. He indicated that many small lots would not be able to obtain a permit because they could not meet the well and waterfront setbacks and would not be able to install a septic system.  CEO Mitnik stated that as a “side issue”, if someone files taxes for Maine and resides here for one hundred eighty-three (183) days, they are considered a Maine resident.  CEO Mitnik stated that Scott Pierz had pointed out that it would be hard to enforce residency issues and that he agreed with Mr. Pierz.   Board Member Dudley stated that it would be hard to enforce either way.  Board Member Dudley said why not allow conversion for those that want to as long as the lake is protected.   CEO Mitnik pointed out that property owner Harry Fraser was a good example.  His property does not currently meet the frontage requirement but that he has a better lot than many of the non-conforming lots.  CEO Mitnik said there was someone interested in a property on Three Mile Pond that currently has a mobile home on it.  They would like to remove the mobile home and build a structure 100 feet back, purchase more land and have a contractor maintain the road, but they are not willing to do so if the property could only be seasonal.  Board Member Miragliuolo thanked CEO Mitnik for providing the Board with the seasonal conversion document.  He stated that after hearing the public comment on this issue combined with what the Board had proposed, that the public comment “jived” with what the Board was proposing.   He stated there would be no loss of home rule authority as the CEO is to enforce state rule now and whether the proposed change is made or not he would still be required to enforce state rules.  

Future Schedule and Adjourn:
Planning Board Meeting: August 23, 2016

Motion to adjourn made by Board Member Wall.  
Motion seconded by Board Member Dudley.
There was no further discussion and the motion to adjourn was unanimously approved. 




Meeting Adjourned at 7:54pm
Respectfully Submitted, 
Tracy Cunningham
Planning Board Secretary


 [image: image2.emf]
China Planning Board Meeting APPROVED Minutes of August 09, 2016
Page 6 of 6

